IN THE COURT OF APPEALS
STATE OF GEORGIA

WILLIAM HAYNES, JR.,

APPFELLANT APPEAL NO. A0O4A1502
V.
FRANK Q. SMITH, M.D., SOUTHERN OB-GYN
ASSOCIATES, P.C.,and HOSRTAL AUTHORITY
OF VALDOSTA AND LOWNDES COUNTY d/b/a
SOUTH GEORGIA MEDICAL CENTER,

APFELLEES

BRIEF OF APFELLANT

PART ONE. STATEMENT OF PLEADINGS, FACTS, CITATION OF RECORD AND

TRANSCRIPT, AND STATEMENT OF PRESERVATION OF ENUMERATION OF

ERRORS

Appellant Willi am Haynes, Jr. (“William”) is the son d Willi am Haynes, Sr. (“Willi am
Sr.”) and Annie Haynes (“Annie”). He was born at The Hospital Authority of Valdosta and
Lowndes Courty’'s South Georgia Medicd Center on Jure 28, 1983.  Appellee Frank Q.

Smith, M.D, attended his birth. (“Smith”). (Smith Ans. {7, R-157)? Prior to Willi am’s birth

' Hereinafter the Appellee Hospital Authority is referred to as “SGMC”.

? Hereinafter the following abbreviations are used: Deposition of William

Haynes, Jr. - “WH, Jr. Dep”; Deposition of William Sr. - “WH, Sr. Dep™;
Deposition of Annie Haynes - “AH Dep”; Deposition of Frank Q. Smith - “Smith
Dep”; Deposition of other Deponents - “[Last Name] Dep”; First Affidavit of



Smith had na discussed with Willi am’s parents their desires in regard to circumcision if they
shoud have aboy. (AH Dep 25,R-533 WH, Sr. Dep 44,R-504) After Willi am’s birth Smith
by and through Mary Linda Miley, R.N., a SGMC employee ating as his and the hospita’s
authorized agent, merely sought permissgonto perform a drcumcision. (Smith Dep 134; R-620-
1; Miley Dep pp. 2125; R-8826.) Miley obtained Annie's sgnature on the @mnsent form. (p.
18 d P. Ex. 1 to Smith’'s Dep, R-739) (Miley Dep 21-25; R-882-6.) She did na discuss
circumcision with Annie, nar did she explain it even in agenera manner. (Miley Dep 21-25, R-
8826.) Smith never discus=d it at all with Annie. (AH Dep 25, 36, 42R-533, 544, 550).

His parents never discussed circumcising Willi am until the evening of his birth when two
men in green coats, passbly Emergency Medicd Tedhnicians in training, told Willi am Sr., who
did na want to have Willi am circumcised, that only a half circumcision would be performed.
(WH Dep 1417, 2635, 4344; R-4747, 48695 5034; Smith Dep 7-10; R-614-7.)

At the time Annie signed the @nsent form the only thing she knew abou it was that it

involved “just removing skin, perhaps, some excess &in o something.” Annie does not know

William Haynes, Jr.- “WH, Jr. Aff"; First Affidavit of Christopher J. Cold,
M.D. - “Cold Aff"; First Affidavit of Robert S. Van Howe, M.D. - “Van Howe
Aff"; Second Affidavit of David M. Gibbons, M.D. - “Gibbons 2d Aff”; First

Amended Complaint for Medical Malpractice, Battery and Failure to Protect From
Harm- “1* A.Compel.”; Answer and Defenses of Defendant Frank Q. Smith, M.D.
and Southern OB-GYN Associates, P.C. to William's First Amended Complaint for
Medical Malpractice - “Smith Ans.” [unless otherwise indicated the paragraph

numbers refer to the numbered paragraphs of said defendants’ Twelfth Defense].



what an urcircumcised man looks like. Before she signed neither Smith, na anyone dse, had

described to her what circumcisionwas in general terms. (AH Dep 36-7; R-5445))

Smith circumcised Willi am on June 29, 1983. (Smith Dep 11,R-618 and nde on pge 5
of Exhibit 1 thereto, R-838) In ddng so Smith negligently severed a part of William’s glans
penis and removed al of hisfrenulum. (Gibbors2d Aff § 11,R-431)

During William’s infancy and childhood Annie never naticed anything that was wrong
with Willi am’s penis. She never saw any sca tissue onit, na did she observe ay problem with
adhesions. (AH Dep 24, 1921; R-532, 52830, William Sr. only saw Willi am’s penis when he
was an infant. He never noticed anything wrong with it. (WH, Sr. Dep 11-12; R-471-2.) The
parents first becane avare of a problem when Willi am informed them of it last yea. (AH Dep
27-9; R-534-6; WH, SR. Dep 1923,R-479-83)

Willi am did na know what circumcision was until he went to college. (WH, Jr. Dep 24
27, 2931; R-94851, 9535.) During an anatomy course Willi am discovered what circumcision
was and that his was abnamal. He leaned that he suffers abnarmal sensations as a result of his
injuries. Prior to his reseach William thought he had a normal functioning penis. Even though
he had had physicds, no dator had ever told hm he had a problem. (WH, Jr. Dep 28, 30, 3538,
49, 657, 878, 9296, 101106 R-952, 954, 95%2, 973, 9891, 10112, 101620, 102530,
(Seephados at R-90515and R-815821)

Willi am is missng his frenulum and a significant portion d his ventra glans. One or two

ventral skin bridges are present that formed as the defed heded. He does not have anormal



circumcised penis. Hisinjury is a permanent one except that the skin bridge(s) can be separated
surgicdly. (Gibbors 2d Aff 1 8, R-430;, Cold Aff § 33, R-358)

The “cautery method’ of circumcision used by Smith is nat a standard technique. (Cold
Aff 1 34,R. 358) It invalves sparating the foreskin from the glans, applying a “Kocher” clamp
to the foreskin just beyond the glans, and cutting off the foreskin with a hot cautery instrument.
The physician then removes the damp, puwshes the foreskin remnant badk behind the glans, and
inspeds the entire penis to make sure it is not bleading. He then applies BFI powder and
Vasdline gauze that is left on for 24 to 48 hows. (Smith Dep 21-7, 38 R-628634, 645 cf. P.
Ex. 2A, R-779. If the doctor is negligent he can draw the frenulum and pert of the ventral glans
into the jaws of the damp and cut them away. Failure to prevent this falls below the gplicable
standard of cae. (Gibbors 2d Aff 119-10,R-430-1; Cold Aff 11 34-5, R-3589).

When Smith puwshed badk the foreskin remnant from William’s glans and olserved the
entire penis he had to see ad appredate the defed he had caused. (Gibbors 2d Aff § 12, R-431;

Cold Aff § 37,R-360) The only way he @uld nd have observed and appredated the injury was

if he had his eyes closed. (Gibbors 2d Aff I 13, R-432 Cold Aff § 37, R-360) Thereis no
evidenceof that. (Gibbors 2d Aff 13, R-432 Smith Dep passm, R-608721)

William’s parents could nd have been expeded to dscover the damage to William’'s
penis as it was wrapped in gauze. Parents are rarely knowledgeale éou the newborn’s penis
and are often reluctant to handle and insped it. After circumcision the penisis often obscured by
the pulic fat pad, which is quite large on infants, thus making casua inspedion dfficult. Further

the penis heds rapidly and injury that would have been reaily apparent to the arcumciser at the



time of the drcumcision becomes sgnificantly less ® within a matter of days or weeks.
(Gibbors 2d Aff 12, R-431-2; Van Howe Aff 1 23,R-401-2.)

In the U. S. neonatal circumcision became established in the late 19" century as away to
reduce the incidence of masturbation, which was believed to cause disease. However, by 1983it
was generaly remgnized in the medicd community that circumcision hed no therapeutic
medicd purpose andthat it did na prevent any disease. (Cold Aff 1110-11,R-34950)

Routine neonatal circumcision permanently disfigures and mutil ates the normal penis by
removing a normal, integral part of it, the foreskin. (Cold Aff 9 12,R-350) Despite its common
name the foreskin is not merely skin, but is amulti-layered structure of epidermis, dermis, Dartos
fascia, lamina propria, and mucosal epithelium. Theinner mucosal layer contains a Ridged Band
that appeas when the foreskin is drawn badk behind the ridge of the glans. In its normal
pasition the foreskin lies flat against the glans. It is attadhed to the glans on the ventral side of
the penis by the frenulum. (Cold Aff § 14, R-351) The foreskin provides a mvering for the
penis upon eredion. During sexua intercourse the foreskin is withdrawn behind the glans and
the Ridged Band is held behind the glans by the crona ridge or sulcus, thus expasing the
Ridged Band and causing it to rub against the vaginal wall, which gives sxual pleasure to the
male. (Cold Aff 115, 21 R-351-2, 354)

The Ridged Band d the foreskin is highly innervated with fine touch medanoreceptors,
while the glans itself is innervated primarily with free nerve endings, which are sensitive to
cruder, poaly locdized fedings. The only portion d the body with less fine-touch

discrimination than the glans penis is the hed of the foot. (Cold Aff § 22, R-3545) The



frenulum aso contains fine touch medhanoreceptors and is one of the most densely nerve-laden
areas of the penis. Lossof the frenulum resultsin lossof sensation to the male. (Cold Aff § 23,
R-355) If any portion d the glans is removed sensationin that areais lost or reduced. Numbness
isexpeded where glanular tissue has been lost. (Cold Aff § 26, R-356)

After circumcision the mucosa surfaceof the glans begins a processof keratinization that
continues for yeas and covers the freenerve endings, thus reducing gans sensitivity and adversaly
afeding sexua pleasure. The loss of sensation caused by circumcision was generaly
adknowledged urtil the 1960s, when some began to deny it. Such denial has no kesis in fad.
(Cold Aff 11 27-8, R-356)

When the foreskin is removed the glans loses its protedive @vering and is more
susceptible to injury by burns, abrasions, etc. (Cold Aff 29, R-357) Circumcision increases
the likelihood d contrading certain venered diseases in the event of expaosure during sex. It
does nat eliminate the occurrence of any venered diseese, any type caicer, or urinary trad
infedions. (Cold Aff 130-1, R-357)

Proporents have damed a variety of hedth benefits including prevention o
masturbation, cancer, penile inflammation, sexualy transmitted dseases, HIV infedion,
premature gaaulation, uinary trad infedions and pod hygiene. None of these has been
adequately proven and many of them have been totally disproved. (Van Howe Aff § 10, R-398)

Circumcision caries with it considerable risks including hemorrhage, sometimes to the
point of deah; minor infedions; life-threaening infedions such as spsis, meningiti s, gangrene,

staphylococcd scdded skin syndrome, and scrotal abscess aaute urinary retention leading to



renal failure; penile ischemia; neaosis, buied penis, partial or complete penile anputation;
iatrogenic hypospadias; total denudation d the penis, abdamina distention; pneumothorax;
urethral fistula; medal ulceration, ruptured bladder; gastric rupture; tachycardia and heat fail ure;
pumonary embadism; and deah. (Van Howe Aff § 11, R-398 and exhibits thereto, R-41523;
Cold Aff § 32, R-357) Narrowing of the meaus (medal stenosis) occurs virtually only in
circumcised men. (Cold Aff § 32,R-357)

In 1983the American Academy of Pediatrics' position in regard to neonatal circumcision
was that there were no valid medicd indicaions for circumcision in the neonatal period. (Van
Howe Aff  12,R-399)

Neonatal circumcision daes not corred a deformity; it does not repair an injury; it does
not cure ay disease in the normal newborn; it does not relieve suffering; it does not prolong life.
(Van Howe Aff {1 24-28, R-402)

Willi am had anormal foreskin at birth. Smith dd na circumcise Willi am as aresult of a
medicd problem or disease or to prolong his life. Smith circumcised hm merely becaise his
mother signed a wnsent form. (Smith Dep 789, 81, 9091; R-685-6, 688, 6978.)

This adion commenced with the filing of a Complaint for Medicd Malpradice Battery,
and Failure to Proted against Smith, his medicd group, SGMC, and certain XY Z corporations
on June 26, 2003. (R-9-32). SGMC filed an Answer (R-39-51) as did Smith (R-54-64). A First
Amended Complaint was filed (R-116-141) to which Answers were filed. (R-154164 & 186
200. Depasitions were taken. (R-461-904, 9251034) Smith and his medicd group filed a

Motion for Summary Judgment on all clams. (R-78-113). Smith raised the bar of the statutes of



limitation and repose, and denied that consent was invalid or that parents could na consent to
circumcision. Willi am oppased the motion in its entirety as to Smith bu not as to his present
medicd group, Southern OB-GYN Associates, P.C., since discovery had reveded that Smith was
not associated with that entity in 1983. (R-207-344, 437460) An oa heaing was held onthat
motion (MT 11/19/03), which the tria court granted by Order entered December 1, 2003.(R-
1035%A.) William timely filed his Notice of Apped from that Order. (R-1-8.) SGMC filed a
Motion for Summary Judgment on all clams. (R-103652) SGMC likewise raised the bar of
the statutes of limitation and repose, argued that the consent was valid, denied that parents
canna consent to circumcision, cenied that any of its agents participated in the batteries al eged,
and cknied faling to protea William. William oppcsed that motion in its entirety. (R-1164
1208) However, the trial court granted the same by Order entered January 23, 2004. (R-1209)
William timely filed his Notice of Apped from this last grant of summary judgment, (R-1-8),
and then timely filed an Amended Notice of Apped (R-8A-8D) appeding both summary
judgment Orders. The Orders were general and dd na spedfy the grounds upon which
summary judgment was granted, although pert of the Transcript (MT-42-45, 1¥1903) reveds
catan o the opinions of thetria court.

PART TWO. ENUMERATION OF ERRORS AND JURISDICTIONAL STATEMENT

1. The tria court erred in granting summary judgment to Smith becaise his frauduent
concedment of his negligent conduct tolled the statute of limitations and estopped him from

aserting the bar of the statute of repose.



2. The tria court erred in granting summary judgment to Smith and SCMC becaise
Annie’s consent was invalid in that neither of thase defendants disclosed to her in general terms
the treament in connredion with which the @mnsent was given and she did na otherwise have an
appredation d the same and therefore a ¢aim for battery may lie.

3. The trid court erred in granting summary judgment to Smith and SCMC becaise
Annie’s consent was invalid in that circumcision is nat a surgicd or medicd treament or
procedure & defined by Georgia law, bu rather is a damaging genital cutting to which parents
may not consent, and therefore a ¢aim for battery may lie.

4. The tria court erred in granting summary judgment to the SCMC because it failed in
itsduty to proted Willi am from the drcumcision.

This Court, rather than the Supreme Court, has jurisdiction d this case on apped for the
ressonthat it isa caein which jurisdictionis nat reserved to the Supreme Court.

PART THREE. ARGUMENT AND CITATION OF AUTHORITY

Standard of Review: On apped of grants of summary judgment, the gpellate curt must

determine whether the tria court erred in concluding that no genuine isuue of material fad

remains and that the party was entitled to judgment as a matter of law. Moore v. Food Assoc.,

210Ga. App. 780(1993. Thisisade novoreview. Pricev. Currie, 260Ga. App. 526, 5267

(2003. This gatement appliesto al of the arors enumerated.
1. The trial court erred in granting summary judgment to Smith becuse his
fraudulent concealment of his negligent conduct tolled the statute of limitations and

estopped him from as<erting the bar of the statute of repose.



There was overwhelming evidence not only that Smith dd violate the standard o care
and that his violations proximately caused severe damage to Willi am, but also that Smith had to
know and appredate what he had dore and that he did na reved his negligence and the damage
caused thereby to Willi am’s parents as his fiduciary duties required hm to do. Smith's fraud
deterred Willi am from discovering hisinjuries for eighteen yeas.

First, two qualified physicians testified in their Affidavits that Smith violated the standard
of care in ore of three ways when he drcumcised Willi am, as a dired and proximate result of
which he excised Willi am’s frenulum and a significant portion d his ventral glans. (Gibbors 2d
Aff 1 11,R-431; Cold Aff 1. 36,R-359)

Seoond bah physicians have sworn that in their opinions when Smith pushed badk the
foreskin remnant from the glans and olserved the entire penis, he saw and appredated the defed
that had been caused by his negligence (Gibbors 2d Aff § 12, R-431-2; Cold Aff 1 37, R-360),

because the only way a physician could not have observed and appredated the defed if he did

what Smith swore he did in his depositionisif he had his eyes closed. (Gibbors 2d Aff 13, R-

432, Cold Aff § 37,R-360) There is no evidenceof such. (Gibbors 2d Aff § 13, R-432 Smith
Dep pasam, R-608721) In short, Smith had to see know, and appredate the damage he had
caused to Willi am’s penisimmediately after it occurred. (Gibbors 2d Aff § 12,R-431-2.)

Smith remained silent and dd na inform Willi am’s parents of the fads. Both parents
testified that they first becane avare of any problem when Willi am informed them last yea of
his independent discovery. (AH Dep pp.27-9, R-5357;, WH, Sr. Dep pp. 1923, R-479-83)

There was no reason for the parents to susped that there was anything wrong with Willi am. (See

1C



p. 5 abowe.) Therefore, there was no reason for them to dscuss his penis with any other
physician.

The statute of limitation for medicd malpradiceis generdly two yeas. O.C.G.A. 8§ 93-
71 (). Usudly statutes of limitation do nd run against minors until they become of age.
0O.C.G.A. 8§ 93-90 (a). But in medicd malpradice caes where the damage occurs before the
fifth birthday the statute of limitations runs on the seventh hirthday, O.C.G.A. § 93-73 (b), and
such claims are subjed to aten-yea statute of repose. O.C.G.A. 8 33-73(c) (2) (A).

However, “a defendant’s fraud which had debarred or deterred a plaintiff from bringing
an adion toll s the runnng of the statute of limitation urtil the fraud is discovered or reasonably

shodd have been dscovered. . . . . Where arelationship o trust and confidence such as a

physician-patient relationship exists, thereis aduty to dsclose the cause of any injury and failure

to doso ads as fraud, tolli ng the statute of limitation. [Citations omitted, emphasis supgied].”

Esener v. Kinsey, 240Ga. App. 21, 221999. Seeaso O.C.G.A. § 93-96, Shved v. Daly, 174

Ga App. 209, 2101985. While the statute of repose is nat tolled by fraud, “fraud, instead,
gives rise to the doctrine of equitable estoppel, which prevents the defendant from as<erting the
defense of the statute of repose . . .” Esener at 23. Whether or not such fraud exists is generally

ajuryissie. Cf. ld. and Zechmann v.Thigpen, 210Ga. App. 726, 736731(1993.

Here there was enough evidence of Smith’s knowledge of his negligence and the damage
caused by it to give rise to the duty to inform William’'s parents. There is evidence that Smith
intentionally remained silent and that this slence debarred and deterred Willi am’s parents, and

eventually Willi am himself, from discovering the fraud. Willi am aded promptly and dli gently

11



upon dscovering the fraud and krought this suit within two yeas of his eighteenth hirthday and
lessthan two yeas from the time he discovered the fraud. Therefore the suit was timely fil ed.

The trial court apparently agreed that there was aufficient evidence of fraud. (SeeMT-
43, 1719/03) However, it oraly ruled that the fad that Willi am saw other physicians at various
times preduded Smith’s fraud from being the legal deterrent to discovery of the damage even if
the other physicians had na treaed Willi am for the injuries of which he now complains. (See
MT-43-44, 1319/03) Thiswaserror.

The faa that William’'s parents may have taken hm to aher physicians for other
complaints and for regular physicd examinations does nat viti ate the fraud d Smith or its legal

and equitable dfeds. William’s parents never took William to be treaed for the @mndtion a

symptoms of which he now complains. There is no evidence in the record that any physician

ever examined o treated Willi am for partial glanular lossor lossof his frenulum. Thus the cae

relied upon ly Smith, Witherspoon v.Aranas, 254 Ga. App. 609(2002, and similar cases (see

eg. Shved v. Daly, 174 Ga. App. 209(1989, Cannon v. Smith, 187 Ga. App. 434(1988,

Padgett v. Klaus, 201Ga. App. 399(1991), Bryant v. Crider, 209Ga. App. 623(1993, Knight v.

Sturm, 212Ga. App. 391(1994), Pricev. Currie, 260Ga. App. 526(2003) have no appli cability
here. In all those cases, the plaintiffs adually sought treament from other doctors for the same
complaints that underlay their claims. Here neither Willi am nor his parents for him ever sought
treament or advice from any physician for lossof glanular material or the frenuum. Therefore,

this case is controll ed by cases such as Bynum v. Gregory, 215Ga. App. 431(1994) in which the

fraud d the obstetrician in conceding the true cause of brain damage & birth was naot vitiated by

12



the fad that child was theredter seen by pediatricians and Bedk v. Dennis, 215Ga. App. 728

(1999 (overruled in part on other grounds by Abend v. Klaudt, 243 Ga. App. 271(2000), in

which the patient’'s sdang other doctors for other problems did na vitiate the fraud d the
treding doctor. Likewise in this case there ae sufficient material fads from which a jury may
find that Smith’'s concedment debarred and deterred Willi am and h's parents from bringing an
adionealier.

For the foregoing reasons, the trial court erred in granting summary judgment to Smith
based uponeither the statute of limitation a the statute of repose.

2. The trial court erred in granting summary judgment to Smith and SCMC
because Anni€'s consent was invalid in that neither of those defendants disclosed to her in
general terms the treatment in connedion with which the mnsent was given and she did
not otherwise have an appreciation of the same and therefore a claim for battery may lie.

Willi am claimed in his First Amended Complaint that Smith and SGMC were bath liable
to hm for battery becaise his mother's consent to circumcision was invalid. (R-116141)
Defendants contended and the tria court agreed (MT-44-5, 171903) that becaise William's
mother signed a ansent form the consent was valid and an adion for battery might not lie. This
was error. The consent was not valid becaise Willi am’s mother did na have an appreaation for
what circumcision was and reither Smith na the nurse obtaining the consent on his behalf ever
explained what circumcision was in general terms.

In 1983 Georgia law provided that a “physician must disclose in general terms the

treament or course of treament in conredion with which the mnsent isgiven.” Youngv. Yarn,

13



136 Ga. App. 737, 7381979, overruled by Ketchup v.Howard, 247Ga. App. 54(2000. Those

were “the requisite disclosures necessary to render a onsent valid.” 1d3 “Treament” is “‘a
broad term covering al steps taken to effed a arre of an injury or disease; the word including
examination and dagnosis as well as applicaion d remedies’ Blads Law Dictionary, 4" Ed.,
p. 1673’ Yourg, supraat 738. When atreament is performed withou basic consent, a caise of

adion for battery will lie. Kaplan v. Blank, 204Ga. App. 378(1992 citing Joiner v. Lee 197

Ga App. 754, 7561) (1990.

Here there was no dsclosure of the proposed “treament” except for the word
“circumcision.” (Page 18 d Pl. Ex. 1 to Smith Dep, R-739) This was hardly an explanation in
general terms of the treament for which consent was ought.

There is no evidence that any other explanation was offered, either by Smith or Miley.
Smith never discussed circumcision at all with Annie. (AH Dep 25, 36, 42R-533, 544, 550).
Miley did na explain what circumcision was or what it entailed even in a general manner.
(Miley Dep 21-25; R-8826.) When Annie signed the form the only thing she knew abou
circumcision was that it involved “just removing skin, perhaps, some excess &in or something.”
and that it was something that was dore to baby boys. (AH Dep 36, 39 R-544, 547) No ore

had described to her what circumcision was in general terms. (AH Dep 367, R-5445.) Annie

% This holding dealt only with the principle of “basic” consent, i.e. that

consent that avoids a claim for battery, not “informed consent,” another

principle altogether. Ketchup , supra__ at 55-8. Note that Young'’s overruling
by Ketchup  in no way destroyed the continuing necessity for a doctor to obtain

“basic” consent.

14



does nat know what an urcircumcised man looks like. (AH Dep 37,R-545) These fads would
allow a jury to conclude that Annie never gave basic consent becaise drcumcision hed never
been described to her in general terms and she did na otherwise gpredate what it entail ed.
Therefore, the drcumcision performed in reliance uponthe ansent form wasin law a battery.

SGMC argued that becaise neither Miley nor any other employee touched Willi am
during the drcumcision SGMC could na beliable. Thisisnat true for two reasons. First, Smith
testified that he aways had a nurse asst him by hading the baby during the drcumcision.
(Smith Dep 19, 64 R-626, 671) Therefore, since anurse, an employee of the hospital, had to
have adgsted the nurse was a joint tortfeasor with Smith, and SGMC is liable for the tort in
which its employee participated. Second, Miley, a SGMC employee oltained the mnsent form
for the arcumcision. Therefore Miley procured the drcumcision and was ajoint tortfeasor with
Smith.

“Every person shall beliable for torts committed by . . . is ®rvant . . .in the proseaution
and within the scope of his business. . . 7 O.C.G.A. § 511-2. SGMC is liable for the torts
committed by its employees, including nurses, within the course and scope of their employment.
“In al cases, a person who maliciously procures an injury to be dore to ancther, whether an
adionable wrong or a breaty o contrad, is a joint wrongdoer and may be subed to an adion
either alone or jointly with the person who adually committed the injury.” O.C.G.A. § 5:12-30.
“The term ‘maliciously’ means any unauthorized interference or any interference withou legal

justification a excuse, and ill will or animosity is not esential.” Luke v. DuPreg 158Ga. 590

(1) (1929. “The word ‘procure,” as here used, daes not require the lending of assstancein the

15



adua perpetration d the wrong ‘dore by ancther;” but if one, ading only through advice
coursel, persuasion, @ command, succeals in procuring any person to commit an adionable
wrong, the procurer becomes liable for the injury, either singly or jointly with the adual

perpetrator.” Lambert v. Cook, 25 Ga. App. 712(1920. Seeaso Goddard v. Selman, 56 Ga.

App. 116(1937. “One who pocures or asssts in the mmisgon d atrespass or does an ad
which ordinarily and returally induces its commisgon, is liable therefor as the adual

perpetrator.” Burnsv. Horkan, 126Ga. 161(3) (1906. An adion may be had against the person

committing the tort as well as against anyone who dreds or asgstsin its commisson. Melton v.
Helms, 83Ga. App. 71, 731950.

Here there is evidencethat a SGMC nurse held Willi am down duing the drcumcision, as
Smith testified that that was how he performed al of his circumcisions. Indeel, Miley
confirmed this by admitting that she had asssted in Smith’s cautery circumcisions by holding the
baby down. (Miley Dep 28,R-889) Sincerestraining the baby is obviously a necessary part of
the drcumcision, a SGMC employeehad to participate init. To the extent the adrcumcision was
dore withou valid consent (see supra and post) it was a battery and SGMC is liable for its
employees' participationin it.

Further, Miley’s obtaining of the wnsent form procured the commisdon d the
circumcision. It was an ad that ordinarily and returally produced the performance of the

circumcision. SeeKetchumv. Price 31Ga. App. 49, 51(1923, Burch v.King, 14Ga. App. 153

(1913. Therefore, to the extent the drcumcision was dore withou valid consent (seesupra and

post) it was a battery and SGMC isliable for its employeé s having procured it.
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SGMC dso argued that the statutes of limitation and repose gplicable to medicd

malpradice caes applied to the battery claim here. It cited Bladkwell v. Goodwin, 236Ga. App.

861 (1999 in suppat of its position, bu this misapprehended the thrust of that case, which dedt
with informed consent under . O.C.G.A. 8 319-6.1 and nd basic consent as here. However, it's
halding isirrelevant here where no “basic” consent was given and where no parent legally could
give valid consent, as argued below. In these particular circumstances the normal statute of
limitation for persona injury, two yeas, appropriately tolled by the minority of the victim
clealy applies. See O.C.G.A. 88 33-33 and 93-90. Indee, as argued below, circumcision
does not even med the definition d hedth o surgicd service diagnosis, prescription, treament
or care set forth in O.C.G.A. 8 93-70. Therefore, even if Annie had given valid basic consent
with knowledge of what circumcision entailled generally, the usua statute of limitation for
battery would apply and the medicd malpradice statute of repose would nd.

For al of the foregoing reasons there were sufficient material fads in the record to
sustain Willi am’ s battery clams because basic consent was not obtained and the trial court erred
in granting Smith and SGMC summary judgment on those daims.

3. The trial court erred in granting summary judgment to Smith and SCMC
because Annie’'s consent was invalid in that circumcision is not a surgical or medical
treatment or procedure as defined by Georgia law, but rather isa damaging genital cutting
to which parents may not consent and therefore a claim for battery may lie.

Circumcision, athough perhaps commonly suppased to be asurgicd procedure, does nat

med the legal definition d a surgicad or medicd treament or procedure. As parents can ony
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consent to such, Annie's consent was invalid, even if she knew what circumcision was.
Therefore, the jury might find that Smith’s circumcising Willi am was a battery for which Smith
and SGMC areliable.

Foreskins occur normally in al newborn males. (Smith Dep 79, R-686) Neonatd
circumcision daes not corred a deformity; it does not repair an injury, rather it always causes
one; it does not cure any disease in the normal newborn; it does not relieve suffering, bu rather
aways causes the baby to suffer some, if not agred ded of, pain; it does not prolong life. (Van
Howe Aff 1 24-28, R-402) Circumcision permanently disfigures and mutil ates the normal penis
by removing anormal, nondiseased structure, the foreskin. (Cold Aff § 12, R-350)

It is axiomatic that parents canna do whatever they please to the body of their child,
newborn o otherwise. In regard to modificaions of the normal, nondiseased body, ony medicd
or surgicd procedures or treaments are dlowed®. Thus it takes no citation d authority to state
that removal from a dild of normal ealobes or of a normal littl e finger would be abattery, even
if consented to by a parent. Likewise the gplicaion d tribal scars to the dieeks of an infant
born into an ethnic group that generally pradices sich and the removal of the ditoral prepuce or
foreskin from an baby girl born into a Somali, Egyptian, a Ethiopian family would still be

batteries if performed by a physician here in Georgia even at the parents’ request. Georgia law

* There may exist an exception for religious circumcisions protected by the
First Amendment to the U.S. Constitution but that issue is clearly not before
the Court here, as the only reason for this circumcision was a request by

Smith that he be allowed to perform it.
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limits parental authorization o physicd modificaion d a dild’' s body or portion thereof to that
entailing surgicd and medicd procedures as defined by law. Thus O.C.G.A. § 319-2 (a) (2)
permits a parent for his or her minor child to consent “to any surgicd or medica treament or
procedures not prohibited by law which may be suggested, recommended, prescribed, or direded
by a duly licensed ptysician.” Note, however, the limitation inherent in the Code sedion: only
surgicd or medicd treaments are dlowed.

In Georgia law “treament” is defined as “‘a broad term covering all steps taken to effed
a are of an injury or disease; the word including examination and dagnosis as well as

applicaion o remedies’ Blad’s Law Dictionary, 4" Ed., p. 1673. Yourng v. Yarn, 136Ga

App. 737, 7381975, overruled on other grounds by Ketchup v. Howard, 247 Ga. App. 54

(2000. A “procedure” is “a series of steps by which a desired result is aceomplished.”
Dorland s Illustrated Medicd Dictionary, 25" Ed. (W. B. Saunders Co. 1965. “Surgery . . .is
that branch of medicd science @mncerned with the @rredion o deformities, repair of injuries,

diagnosis and cure of disease, relief of suffering, and prolongation d life by manua and

instrumental operations.” Hartford Acddent & Indemnity Co. v. Barfield, 89 Ga. App. 562, 564
(1954. “Medicine” is “the at and science of the diagnasis and treament of disease and the
maintenance of hedth” and “the treament of disease by nonsurgicd means.” Dorland's
[llustrated Medicd Dictionary, 25" Ed. (W. B. Saunders Co. 1965. Thus, it is apparent that
parents under Georgia law can oy consent to those treaments and procedures that are amed at

curing deformities or defeds or at treaing disease. Circumcision daes nore of those things.
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Since d¢rcumcision is not a medicd or surgicd treament or procedure, as defined by
Georgia law, common parlance, and common sense, parents canna consent to it. Any such
attempted consent is invalid.> The performance of it by a physician for other than religious
reasons is clealy a battery. Smith circumcised William merely because his mother signed a
permit form. (Id.) This is a legaly insufficient reason to remove a normal, nondiseased

structure from the body of an unconsenting minor. Thus, there was more than sufficient

° This proposition is not as novel as may first appear. Recently numerous
medical and legal commentators have suggested that the circumcision of normal
neonates, at least when not performed for religious reasons, is a battery.

Some have gone so far as to suggest that it is criminal assault. Seminal

articles in this regard are: Chessler, A. J., “Justifying the Unjustifiable:

rite v. Wrong,” 45 Buffalo Law Review 555 (1997); Povenmire, R., “Do parents

have the legal authority to consent to the surgical amputation of normal,
healthy tissue from their infant children?: The practice of circumcision in

the United States,” 7 The American University Journal of Gender, Social Policy

& the Law , 1:87 (1998-99); Van Howe, R. S., Svoboda, J. S., Dwyer, J.G.,
Price, C.P. , “Involuntary circumcision: the legal issues,” 83 BJU

International [formerly British Journal of Urology ] Suppl 1: 63 (1999); Boyle,

G. J., Svoboda, J. S., Price, C. P., Turner, J. N., “Circumcision of Healthy
Boys: Criminal Assault?,” 7 Journal of Law and Medicine 301 (Feb. 2000);

Somerville, M. A,, “Altering Baby Boys’ Bodies, The Ethics of Infant Male

Circumcision,” Chapter 8 in The Ethical Canary: Science, Society and the

Human Spirit (Viking 2000). Copies of these articles were attached to
William’s Brief in Opposition to Smith’s Motion for Summary Judgment. (See R-

207-344.)
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evidence that Smith and SGMC jointly committed a battery upon William and the trial court
erred in granting summary judgment on thisissue for this additi onal reason®

4. The trial court erred in granting summary judgment to the SCMC beause it
failed in itsduty to proted Willi am from the drcumcision.

William aleged and SGMC remgnized that it has a duty to proted its patients from

known o reasonably apprehended danger. Emory University v. Shadbun, 47 Ga. App. 643

(1933. While it argued to the ntrary, and the tria court apparently agreed, there was
sufficient evidencethat SGMC fail ed in this duty to predude summary judgment.

First, SGMC alowed William to be drcumcised withou asauring that basic consent had
been oltained by anyore. It was the austom of the hospital to have its employees obtain the
parent’s sgnature on the drcumcision consent forms. (Miley Dep 21,R-882) SGMC obviously
benefited financially from circumcisions dore in its faality. While it may not have been the
nurse’s duty to answer questions and asaure basic consent was obtained, it was obviously
SGMC’'s duty to doso o at the very least to asaure that someone dse did so, sinceit undertook
to get the mnsent signed. Therefore, SGMC itself had a duty to make sure basic consent had
been oltained so as to fulfill its duty to proted its infant male patients from the battery of

unconsented to circumcision. Thisit clealy failed to do.

® There is no question but that William filed the case within the statute of

limitation applicable to him on this battery claim since he filed suit within

two years of his reaching the age of majority. See __ 0O.C.G.A.889-3-33 and 9-
3-90.
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SGMC argued below that Annie said she had no questions regarding circumcision, and
therefore the aonsent was valid. This misss the point. One ignorant of a procedure may very
well not have any questions to ask simply because of that ignorance Further Annie never said
she had no questions abou circumcision in general, rather she answered “No” to the question
“Do you remember having any questions of any doctor or person who appeaed to work at the
haspital abou the drcumcision a the signing of this permit?” (AH Dep 33,R-541) That she
does not remember having any questions at the time in no way suggests that she knew what
circumcision was in general terms, which knowledge was necessary for her to give basic consent
(assuming, arguendg, that she legally could give valid basic consent at all).

In short, it was not that Miley was in some fashion regligent. It was that SGMC failed to
proted William from a drcumcision performed withou the obtaining of valid basic consent.
Further, it was aso that SGMC failed to proted William from the commisson d a battery,
circumcision itself, since such is neither a medicd nor a surgicd procedure. Indeed, SGMC
adively participated in the battery by obtaining the consent form and by one of its nurses
hading Willi am down while his penis was cut. Since SGMC failed in bah regards, it may be
held liable to Willi am for its failure to proted him from the torts that were done to him.

Moreover, and perhaps more importantly, SGMC failed to proted Plaintiff from the
erroneous at best, and false & worst, statements of the two men in green coats, apparently
Emergency Medicd Tedhnicians in training, who William Sr. foundin Annie’'s room when he
came in the night before the arcumcision. It was the false statement by these two men that only

a haf circumcision would be performed (WH, Sr. Dep 1417, 2635, 4344; R-464-7, 48695,
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5034; Smith Dep. 7-10, R-614-7) that led William Sr. to drop hs intention to forbid the
circumcision d William. While it was not William Sr. who in fad gave @nsent, there is
evidence in the reaord that if these two unknavn men had nd interfered withou any authority
whatsoever then William Sr. would have forbidden the drcumcision and it would nd have
happened. Such evidenceis aufficient to raise ajury issue on SGMC’sfailure to proted Plaintiff
from harm. Certainly SGMC had a duty to (1) make sure that any advice given by any of the
personrel roaming the hallways was acarrate, (2) not solicit circumcision by false statements,
and (3) proted its infant patients, including Willi am, from the aroneous and ursolicited advice
of Emergency Medicd Tedhnicians in training, or even strangers, roaming the halways in
official-looking clothing. Since SGMC clealy and indisputably failed in this regard, it may be
held liable to William even if the Court finds that the consent form signed by Willi am’s mother
was vaid and that circumcisionis a medicd or surgicd procedure aithorized by law. (Willi am
does not concede ather point). Therefore, for this additional, but very important reason, the tria
court erred in granting summary judgment to SGMC on the isaue of its failure to protea Willi am
from harm.

CONCLUSION

This is a very important case. Willi am was sverely damaged when Smith circumcised
him. Smith had to know that he had seriously harmed William. He intentionally conceded the
damage from Willi am’s parents, and consequently from Willi am, by his slence when he had a
fiduciary duty to spedk. Willi am never receved treament or advice from any other doctor about

the injuries to his glans and frenulum. He did na discover the damage until he was an adult.
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Smith dd na inform William’s mother, who signed a @nsent form for the surgery, of the
general terms of treament, with which she was entirely unfamiliar. Thus her consent was
invalid. Further Smith dd na circumcise William for any medicd reason. Neonatal
circumcision dces nat med the definition d medicd or surgicd treament. Consequently, Smith
could na obtain valid consent from Willi am’s mother to circumcise him. As her consent was
invalid, Smith committed a battery upon William when he drcumcised hm and SGMC's
employees participated in that battery for which SGMC is liable. Moreover, this battery
damaged Willi am well beyondthe damage caised by a corredly performed circumcision.

For al of these reasons, as well as those expressed abowve, the trial court erred in granting
Smith and SGMC summary judgment and this Court shoud reverse the Orders granting

summary judgment to them and remand the case for ajury tria”’.

David J. Llewellyn
Ga. Bar No. 455150

Attorney for Appell ant
1807Overlake Drive, SE, Suite E

Conyers, GA 300131766
Te: 7709181911

” As before noted Willi am does not objed to the granting of summary judgment to Southern OB-GYN Asciates,
P.C., becaise discovery reveded that Dr. Smith was not associated with that entity in 1983 SeeSmith Dep 7, R-

614
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